
STATE OF I{ET.T YORK

STATE TAX COUHISSION

fn tbe Matter of the Petition
of

Transocean Gateway Corporation

AFTIDAVIT OF T{AILING

for Redeteruinat.ion of a Deficj.ency or a Revision
of a Determination or a Refund of Corporat.ion
Franchise Tax under Artlcle 94 of the Tax law for
the Year :J.97A - L973

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is ao ellfirloyee
of the Department of Taxation and Finance, over 18 years of age, and tbat oo
the lst day of Hay, 1981, he served the withio notice of Decision by certified
nail upon Transocean Gateway Corporation, the petitioaer in the nithin
proceedin$r bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as f,ollows:

Transocean Gateway Corporation
26 Broadway
l{ew York, New York 10004

and by depositing sane encloeed in a postpaid properly addressed wrapper in a
(post office or official depoaitory) under the exilusive care and cuitody of
the United $tates Postal Senrice withio the State of New York.

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before me this
ls t  day of  May,  1981.

said addressee is the petitionerthat the
forth on said wr-appef the L+I *"7



STATE OT }IEl{ YORK
STATE TN( COMMISSION

fn tbe Matter of the Petition
of

Transocean Gateway Corporation

Revision :

AII'IDAVIT OT ITAII.ING

for Redeterniaation of a Deficiency or a
of a Determination or a Refund of
Corporation Francbise Tax
under Article 9A of the Tax Law
for the Year 1970 - 1,973

State of New York
County of Albany

Jay Vredenburg, being duly swora, deposes and says that he is an cqrloyee
of the Departmeat of Taxation and Finance, over 18 years of age, and that on
the lst day of l[ay, 1981, be served the within notice of Decision by certtfied
mail upon Joseph F. McDonald the represeutative of the petitioner in the withln
proceeding, by encloeing a true copy thereof in a securely sealed poetpaid
I{rapBer addressed as follows:

Mr. Joseph F. McDonald
Lord, Day & Lord
25 Broadway
New York, NY 10004

qnd by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) uoder the exclusive care aqd custody of
the United $tates Postal $ervice within the State of New York.

Tbat deponent
of the petitioner
last. known add.ress

further says that the said addressee
herein and that the address set forth

tbe repreeentative
said wrapper ie tbe

1 S

on
of the representative of the petiti r .

Sworn to before me this
Lst day of May, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

.ALBANY, NEW YORK 12n7

l {ay I,  1981

Trangocean Gateway Corporation
25 Broadway
New York, New York f0004

Gentleuen:

Please take notice of the Decisioa of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to section(s) 1090 of tbe Tax Law, any proceediag io court to review
an adverse decieion by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be connenced ln tbe
Supreme Court of the State of New York, Albaay County, within 4 months from the
date of this notice.

fnguiriee concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Comissioner and Counsel
Albany, New York L2227
Phone tl (518) 457-6240

Very truly your6,

STATE TAI( COIIMISSION

cc: Petitioner's Representative
Joseph f. HcDonald
Lord, Day & Lord
25 Broadway
New York, NY f0004
Taxing Bureau' s Representative
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STATts Otr'N[I{ YORK

STAIE TAX CO}IWSSICII

In the llatter of, the Petition

o f

IIAI{SOCEAIT GAIIWAY CORPOMTIO}T

for RedeternLnation of a lleficiency or
for Refund of Franchiee Tax on Business
Corporations under ArticLe 9-A of the
Tax Law for tbe Years 19?0 through f973.

DECISION

itfoner, Transocean Gateway Corporation, 25 Broadway, llew York, lfew

York 10004n filed a petition for redeterninatioa of a deficiency or for ref,und

of franchise tax on busl,ness corl,orations uuder Article 9-A of the Tax Las for

the years 1970 through 19?3 (tr'ile l{o. rf589).

A fornal hearing was comenced before Frank A. Ronano, Seariag Officer,

at the offices of, the State Tax Comission, Two 9lorld Trade Centern [eu Yorh,

New York, oa October 6, 1977 at.9:15 A.U. and coutinued to conclusion at tbe

saue Location on I'ebruaty 16, 1978 at l:30 P.M. Petitioner app€ared by Lordt

Day & Lortl, Eeqs. (Joseph F. McDonald, Esq., of counsel). the Audit Divisiou

appeared by Peter Crotty, Eeq. (Andrew $. Ilaber, 8sq., of counsel,).

ISSIIES

I. tlhether petitioner, Transoceab Gateh?ay Corporation, was foa:nad fot or

principatrly engaged in the conduct of a transportatioa or trangoissioa busincse,

thereby being subject to tax irqfosed by sections 183 aad 184 of Article 9 of

the Tax Law, and exeqrt fron tax irposed under eection 209 of Article 9-A of

the Tax Law.

II. Assuming argueado tbat petltioner, Transocean Gateway Cor;roratioa, is

not a transportatiot or transnission corporation taxable undet gections 183

and 184 of thc tax Law, whether section 1083 of the Tax Law bars an sEseeenent
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sgainst said petitioner for the year 1970 under Article 9-A of the Tax Law

where the Notice of Estimated Deficiency for 1970 was issued nore than three

(3) years after said petitioner filed i.ts report under Article 9 of the Tar Law.

III. Assuming argueado that petitioner, Transocean Gateway Corporation, is

not a transportation or transniseion corporation taxable under eectioas 183

aod 184 of the Tax Law, whether the Notice of Estinated Deficiency iesucd

against said petitioner for the years 1970 tbrough 1973, botb inclusive, are

erroneoua and in excess of the actual tax liability due and owing uoder section

209 of the Tax Law.

IV. tfhether the filiog by petitioner, Traneocea! Gateway Corporatiol, of

New York $tate Reports of Transportation aod Transmission Corporations and

AesociaLions uoder Article 9 of the Tax Lau for the years 1970 through 1973,

both inclusi.ve, pursuant to ailvice of legal counsel, rras nade upon reasonable

cauae and did not constitute wil-lful neglect, thereby readering additional

chargeu or penalties against said petitioner inproper and iaappropriate within

Lhe meaning aad intent of eectioa 1085(a) of the Tax Law.

FII{]DINGS OF FACT

1. Petitioner, Transocean Gateway Corporation (hereinafter sonetLnet

calLed I'TOG'|), filed a Ner York State Report of Transportatioo and Transmiesion

Corporations and Associations under Article 9 of the Tax Law for each of thb

)|ears in queetion, lieting its address &b 26 Broadway, llew York, Nery York

10004. Said petitioner did not fil"e New York State Corporatiou Franchise Tax

Reports under Article 9-A for such years.

2. 0n ilay 15, 1975, the Corporation lax Bureau issued four Notices of

Eet'inated Deficieacy againet TOG, irposing additional tax on the ground that

it was not taxable as a tratrsportation or transnission corporation under

Eecti.ons 183 and 184 of Article 9 of the Tax law but, rather, was aubject to
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tax as a general business corporation under Article 9-A of the Tax Law, Thc

deficicncy i"uposed agalnst, TOG was couputed as follows: (t) for the period

ended Decenber 31, 1970, additional tax of $441344.00, plus iuterest of $111083.50,

naking a total of $56,511.00 (sic)*; (fi) for the period ended Decenber 31,

1971, additionaL tax of $91165.00, plus interest of $1 1741.35 and an additional

charge or penalty of $2,291.25, nakiog a total of $13,197.60; ( i l i )  for the

period endetl Decenber 31, 1972, additional tax of $16rfig.49, plus interest of

$2r6t7.79 and an addltional charge or penalty of $41027.37, naking a total of

$22,?54.65; and (iv) for the period ended Decenber 31, 19?3, additional tax of

$111145.00, plus interest of $9?5.28 and an additional charge or penalty of

$2,786.50,  nak ing a to ta l  o f  $14,907.75.

3. fOG timely ftled separate petitions for redeternination of the deficiency

or for refirnd of corporation franchLee and business taxes under Article 9-A of

the Tax Lalr for each of the years in question.on the grounds that (i) SOG, as

a corporation forneil for or principally engaged in the copduct of a transportation

business during the years 1970 througb 1973, properly filed repotts in thoge

years under secLione 183 and 184 of Article 9 of the Tax Law and, accordingly,

was exerrpt froo the tax imposed under Article 9-A of the Tax Law; (ii) tbe

Notice of Estinated Deficiency lssued on May 15, 1975 was barred by the statutory

period set forth in section 1083 of tbe Tax l.ard with respect to the report

filed by TOG on SeBtenber 13, 1971 tax year ended December 31, 1970; (iii) tne

deflciency contained on the Notices of Estioated Defici.eacy iesued on l{ay 15,

1975 were erf,onaous and in excess of the actual liabi.lity of TOG, even i.f it

* The Corporatioa Tax Bureau's Audit l{orksheet (Bureau Exhibit E) contained an
additiona). charge or peaalty ln the anormt of $1fr083.50 but this chatgc rae
onitted fron the Notice of Eetinated Deficieocy (Bureau Exhibit A) iseued to
petitioner. However, the Notice recited the total tax liabllity of $661511.00
as eet forth on the Audit t{orksheet; thus, the discrepancy between the total
tax Liability asserted on the Notice and the amounte of the additional tax and
interest shown thereon.



-4-

were required to file New York State Corporatlon Franchiee Tax Reports under

Atticle 9-A of the Tax Law; (iv) the totel tar liabllity asserted on the

Notice of Estinated Deficiency for the period ended December 31, 1970 i.e aot

consistent with the constituent amounts refLected thereon ae additional tax

and lntereet and (v) the filing of reports rrnder Article 9 of the Tax Law was

upon the advice of legal counsel and with reaeonable cause, thereby rendering

tbe additional charges or penalLies lryroper and ioappropriate withln tie

meaning and intent o section 1085(a) of the Tax Law.

4. TOG is a New York corporation organized on or about August 14, 1967.

Atl of its shares of stocb is onned by Transocean Gateway Corporatio!, a

Delaware corpotation, wLich, ia turn, ie a wholly-omed subsidiary of Anerican

Export Indugtries, Inc. (hereinafter called'|AEI").

5. During the years in question, AEf wae a Delaware corporatioa which

owned forty to sixty subsidiary corporati.oas, of which approximately thirty-five

were actively engaged as camiers in the transportation of goods and comodlties

via tr-and and water.

6. Tbe naJor subsidiary of AEI rilas :Anerican E:qport l,ines, Iac. (berefnafter

called "Linee") which, for many yearsr had been e lgaged in a general intargtate

and foreigu shipping bueiness and which filed ite $ew Yorh State income tax

returns as a traasportation conpany under Article 9 of the Tax Law.

7. l{lth the advent and growtb of containerizatioo as a oea[s of sbipping

goodo, ?0C rras organized in tr967 to take over certain functions of, Linee,

i.e., the operation of the terminals (piers and wharfs). During 1968 and

1969, the first tso full yeaf,s of ite existence, TOG was nin{mally active,

being prinarily engaged in leasing af,rangements involving containers.

8. Ia 1968 and 1969, TOG filed l{en York State Corporation Franchige Tax

Reports under Article 9-A of ttre Tax Law, f,isting lts princlpal businees
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activity on its 1969 report ae "development and operation of port facllitiee",

During the years in question, TOG filed $ew York State Reports under Article 9

of the Tax Law, listing its principal business activity on its 1970 and 1971

reports as 'tdevelopnent and operation of port faci.litiesil and, on i.te 1972 and

1973 reports, as rrport transportationrt.

9. TOGts prinaty function at the terainal or pier was the loading and

unloading of cargo onto and fron vessels. In the course of that activity, TOG

provided incidental services, such eE security and, to a nininal degree,

storage.

Through a bill of lading systen, goods or cargo $ere transported to

aud from the teroinal or pier by carrier, some of which were trucking copgraniee,

operating as wholly-owued subsidiaries of TOG. For the nost part, the cargo

was fully contaiaerLzed, that is, secured in aluninun, steel-reinforced oblong

boxee, neasuring tyenty to forty feet in length. The containers were loaded

onto or unloaded from vessels by means of cranes and forklift trucks owned by

TOG and operated by its euployees. Non-containerized cargo, which did not

constitute the najor bulh of goods handled by TOG, would be unloaded by TOG'o

enployees frorn the cartier nakiag delivery to the ter:ninal and repackaged ln

containers designated as LCf, (1ess-than-container Load) before loading onto

the vessel.

10. TOG did not have any orroership interest iu vessels, railroads or

over-the-road trucks.

11. TOG did not refuse access to the Corporation Tax Bureau to conduct a

field audit with respect, to i.ts operations and no such field audit ltag ever

performed. ft was stipulated at the February 16, 1978 hearing that tbe Corporatiou

Tax Sureau issued estinated notices of deficiency against TOG.
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12. The evidence proferred by TOG to deooostrate that the Gorgoratioa Tar

Bureau issued etroneoue and exceueive notices of estimated def,iciancy vas,

concededly, based oa a calculation of fieetimated anountstt wbich eere not

intended to be the f,iaal figures,repreaenting the total tax due and owlng 1f,

TOG $as tequired to file nnder Article 9-A of the Tar Law.

13. fOG filed its Nerl York $tate Report for 1970 on or about Septenbet ?3,

1971. Tbe Corporation Tax Bureau issued a Notice of Estlnated lleficicocy

against TOG for that year on l{ay 15, 19?5. TOG did not execute or fLle a

walver of the Statute of Li"uitations for that year.

14. 8y letters dated Aprll 2{+, 1973 aad Aprll- 19, t974, t}e Corporatlon

Tax Bureau advised TOG of i.ts poeition t-hat tOG was engaged in termioal actin:ltiee

rather thaa activities denoting rrtransportationil coqpaay aad reguested that

TOG file r€ports under Article 9-A of, the lax Law. No such filing was nade.

15. t{hile TOG contends that the fillngs in 1968 and 1959 uader Article

9-A were nade ia enor, the credible evidence points to a contrary conclw{on,

in view of the fact that (i) TOCtr legal couneel in 1968 and 1969 was the sam

as that retained during years here in question; and (ii) on or about Ilcceaber 8,

1972 (pursuant to notices dated August 15, f971) TOG paid a deficiency Ln tar

for the years 1968 and 1969 trnder Artlcle 9-A of the Tar law, whlch pryueot

was made at a tine shen TOG's chief tax and finaacial officer was entageil in

filing reBorts under Article 9 of the Tax Law for the yeart here in guestlon.

15. 0n

Chapter XI

about July 15, 1977, AEI filed a petition for arrangeoent uader

the Federal Bankruptcy law and TOG ceaeed ita operatioas ia

July, 1975, except for winding up its business affairs.

CONCIII$IONS OF IAT{

A. That, pursuant to section 209(f) of the Ter Law, the State of llcry

York provides for a franchise tax upon both donestic and foreitu corporatloag.

or

of
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B. That, pursuant to sect,ion 209(4) of the Tax Law, corporetions subJect

to tax under sections 183 et seq. of the Tax Law, are exeul,t fron the af,oresaid

tax.

C. Thatr Bursuant to aectlone 183 and 184 of the Tax Law, the State of

New York provides for a francbise tax couputed on capital stock aad grosg

earnings, respectively, upon both donestic and foreign iltraosportation and

traosmiseioatt corporations .

D. That the burden of overcoming the def,lciency aseerted by thc Corporatioo

Tax Bureau herein is upon Betitioaer,

clained exerption [uet be clearly anil

Transocean Gateway Cotporatiotr, and eny

plainly established. Uatter of tlebeman,

4t  ! r .Y.2d 774,  777 ( t977) .

E. That petitiooer, ?ransocean Gateway Corporation, did not sustain lts

burden of establishing that it was I transportation cotporation witb.in tbe

neani.ng and intent of sections 183 and 184 of the Tax Lan and thereby cntitled

to the exentrrtion provided in section 209(4) of the Tax Law. See, Uqtggr gt

McAllister Bros. v. Bates, 272 App. Div. 511, 72 N.Y.S.2d 532 (3rd l),ept. 1947),

leave to appeal denied 297 N.Y. 1037, 73 N.Y.S.2d 485 (f974); NewYorh,and 4lbapy

Lisht?qage ,Co, y.- Cantor , 23g !I.Y. 64 (f924).

f. Tbat Betitioner, Traasocean Gateway Corporatioa, filed reports uadcr

Article 9 whicb sufficiently detailed the oature of its busi-aess actlvity so

that the Audlt Divlslon should or could have been alrare at the tine of the

filf.ng of the report that the activities conducted were that of an Articlc 94

corporation and not that of aa Article 9 corporation. Evfdence of this i,g the

Article 9A reports filed for the years 1968 and 1969, the 1970 Article 9

report whlch lieted the principal businese activity as ildevelopnent aad operation

of port feciliticsilg letters fron tbe Audit Division dated April 24, 1973 end
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April 19, 1974 inforuing Transocean Gateway Corporation that it was properly

taxable under Article 9A rather than Article 9. See, Hatter of Arbesfeld

Goldste in et  aL- ,  62 A.D.2d 527 ( f978) .

0. Tbat, punuant to section 1083 of tbe Tax Law, the deficieacy agserted

against petitioner, Transocean Gateway Corporation, for the year 1970 ig

baned by the three-year statute of linitatione, See ltatter o_t El3!_v._Bp:eg,

297 N.Y. 2s9 (1948).

[. That petitioner, Traasocean Gateway CorporatioD, reasonably relied on

the advice and counsel of its legaL represeatative that saiil petitioner sas

reportiog and paying tax in conpliance with tbe applicable provisions of the

Tax Law and, therefore, said petitioaerts failure to file returns for the

years in question, did not constitute willful negLect. Accordingly, penalty

pursuant to section 1085(a) of the Tax Lan ie hereby waived and cancelled.

I. That the Audit Division is hereby directed to recoupute the Notices

of Estinated Deficiency lssued llay 15, 1975 to reflect the actual liability of

Tta[socean Gateway Corporation.

J. That the petition of Transocean Gateway Corporation is granted to the

extent set forth i-n Conclusioas of Law frGtr, illlfi & trII, supfa; and that, except

as so granted, the petition is denied and the notices of esti-rated ileficiency

issued lIay 15, 1975 are gustained.

DAIED: Albauy, Nes York

MAY 0 1 tggl


